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Metaverse als rechtliches "Neuland"?

 Metaverse ist kein rechtsfreier Raum, aber ein neuer Kommunikationsraum

 Wer kontrolliert das Metaverse?

 Grosse, weltweit tätige Unternehmen

 Analogie Fall Uber

• BGer 2022: FahrerInnen sind Arbeitnehmer  Löhne und Sozialabgaben

• Späte Reaktion

• Rechtzeitige Regelung/Klarheit wünschenswert
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Gerichtsstand und anwendbares Recht

 Gerichtsstand und anwendbares Recht?

 Muss grundsätzlich im Einzelfall entschieden werden

 Teilweise frei von Parteien wählbar

 Allerdings gewisse zwingende Normen, um bspw. Arbeitnehmer oder Konsumenten zu schützen

 Strafrecht besonders restriktiv in der Anwendbarkeit bei internationalen Verhältnissen

 Teilweise mehrere Anknüpfungspunkte, bei welchen Verfolgung am praktikableren Ort 

wahrgenommen wird

 Besonders relevant: AGB der Plattformanbieter
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AGB von verschiedenen "Metaverses"
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Anwendbares Recht und Gerichtstand (1/2)

Decentraland: If the parties do not reach 

an agreed upon solution […] then either 

party may initiate binding arbitration as 

the sole means to resolve claims, 

subject to the terms set forth below.

 ICC als Schiedsgericht eingesetzt 

(Schiedsort: Panama City)

 "Applicable law"?
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Sandbox: […] governed by the laws of 

Malta, […] proceedings only in the courts 

of Malta and no other courts, and each 

party hereby submits to the exclusive 

jurisdiction of those courts for purposes of 

any such proceeding.



Anwendbares Recht und Gerichtstand (2/2)

OpenSea: You agree that any dispute, 

[…] will be resolved by binding 

arbitration […]. 

You and OpenSea hereby waive any 

constitutional and statutory rights to sue in 

court and have a trial in front of a judge or 

a jury. [...]

These terms and your access to and use 

of the service shall be governed by and 

construed and enforced in accordance 

with the laws of the State of New York 

[…].
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Axie Infinity: […] laws of the Cayman Islands, 

as applicable to agreements made and to be 

entirely performed in the Cayman Islands,[…]. 

Wie Decentraland erst "informal negotiations" und 

anschliessend "binding arbitration". Hier

allerdings nach den Commercial Arbitration 

Rules of the American Arbitration Association.

If for any reason, a Dispute proceeds in court 

rather than arbitration, the Dispute shall be 

commenced or prosecuted in the state and 

federal courts located in the Cayman Islands, 

sitting in Grand Cayman […].
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IP-Rechte (1/2)

Decentraland: All title, ownership and 

Intellectual Property Rights in and to the 

Site and the Tools are owned 

exclusively by the Foundation or its 

licensors.

[…]

All title, ownership and Intellectual 

Property Rights over the Content created 

by users belongs to the users who 

created said Content. Neither the 

Foundation nor the DAO have any 

Intellectual Property Rights over the user's 

Content.
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Sandbox: Except as otherwise set forth in 

these Terms, you remain the owner of 

your Assets and Games at all times, and 

TSB does not claim any ownership rights 

in your Assets and Games. […] By using 

the Services, you grant TSB a […] 

license to use, reproduce […].

[…]

If you purchase an Asset in The Sandbox, 

please be aware that the creator of the 

Asset retains copyright to the Asset, 

[…].
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IP-Rechte (2/2)

OpenSea: OpenSea does not have ownership, custody, or 

control of NFTs or the smart contracts deployed by third parties. 

Creators of these NFTs or smart contracts are solely 

responsible for their operation and functionality.

[…]

By using the Service […] you grant us a worldwide, non-

exclusive, sublicensable, royalty-free license to use, copy, 

modify, and display any content, including but not limited to […]. 

This includes any digital file, art, or other material linked to or 

associated with any NFTs that are displayed on the Service. 

OpenSea does not claim that submitting, posting, or displaying 

this content on or through the Service gives OpenSea any 

ownership of the content. We're not saying we own it. We're 

just saying we might use it and show it off a bit.
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Axie Infinity: Unless otherwise indicated in writing by us, the 

Services and all content and other materials contained 

therein, including, without limitation, […], are the proprietary 

property of Axie Infinity or our affiliates, licensors or users, 

as applicable. 

[…] 

Although each digital asset itself is owned by its then-

current owner, the visual IP embodied therein is licensed, 

pursuant to these digital asset terms, and not transferred or 

sold, to such owner.
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"Shut down" des Metaverses (1/2)

Decentraland: The DAO may decide to 

terminate or suspend all or part of the 

Site and the Tools and your access to 

the Site and the Tools immediately, 

without prior notice or liability. You will 

not receive any refunds if you cancel your 

Account, or if these Terms are otherwise 

terminated. […] DAO and/or the 

Foundation (and its officers and 

employees) will not be liable to you or 

to any third party for any such 

suspension.
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Sandbox: At any time and without notice, 

TSB reserves the right to modify or 

stop offering all or part of the Services.

[…]; provided, however, that you will 

remain the owner of your Assets and 

Games in accordance with these 

Terms.
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"Shut down" des Metaverses (2/2)

OpenSea: […] with or without notice 

and in our sole discretion, to suspend, 

restrict, disable, terminate, […] at any 

time and for any or no reason, and you 

acknowledge and agree that we shall 

have no liability or obligation to you in 

such event and that you will not be 

entitled to a refund of any amounts that 

you have already paid to us. […]
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Axie Infinity: […] our sole discretion

and without notice or liability, terminate 

this agreement and/or deny access to 

and use of the services (including 

blocking certain IP addresses) to any 

person for any reason or for no reason, 

[…] We may terminate your use of or 

participation in the services or delete your 

account without warning, in our sole 

discretion. 
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Im Fall von AltspaceVR war den Usern der "Shut down" vorher 

angekündigt worden und "Assets" konnten abgezogen werden.

Viele AGB sehen eine solche Pflicht der Ankündigung und der 

"Umzugsfrist" allerdings nicht vor. Wie sicher darf man sein?



Strafrecht im Metaverse?
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Cyberkriminalität im Vordergrund (1/2)

 Cyber-Mobbing und Belästigung im Metaverse können 

strafrechtliche Konsequenzen haben

 Die Verwendung von Hacking-Techniken im Metaverse, um 

unerlaubten Zugriff auf Systeme oder Daten zu erlangen, 

rückt in den Vordergrund

 Betrugsmaschen und Phishing werden auf neuen 

"Spielflächen" zum Problem
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Cyberkriminalität im Vordergrund (2/2)

ABER: Fraglich kann sein, welche Jurisdiktion bei grenzüberschreitenden Delikten gilt

Anknüpfung an verschiedene Punkte möglich, welche auch betr. Praktikabilität geprüft 

werden müssen:

 Wo wirkt sich die Straftat aus?

 Wo stehen Server mit potenziellen Beweismitteln?

 Wie sieht die internationale Zusammenarbeit aus?
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Your free online legal information service.

A subscription service for legal articles on a variety of topics delivered by email.

cms-lawnow.com

The information held in this publication is for general purposes and guidance only and does not purport to constitute 

legal or professional advice. It was prepared in co-operation with local attorneys.

CMS Legal Services EEIG (CMS EEIG) is a European Economic Interest Grouping that coordinates an organisation 

of independent law firms. CMS EEIG provides no client services. Such services are solely provided by CMS EEIG’s 

member firms in their respective jurisdictions. CMS EEIG and each of its member firms are separate and legally 

distinct entities, and no such entity has any authority to bind any other. CMS EEIG and each member firm are liable 

only for their own acts or omissions and not those of each other. The brand name “CMS” and the term “firm” are 

used to refer to some or all of the member firms or their offices; details can be found under “legal information” 

in the footer of cms.law.
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Brisbane, Bristol, Brussels, Bucharest, Budapest, Casablanca, Cologne, Cúcuta, Dubai, Duesseldorf, Edinburgh, 

Frankfurt, Funchal, Geneva, Glasgow, Hamburg, Hong Kong, Istanbul, Johannesburg, Kyiv, Leipzig, Lima, Lisbon, 

Liverpool, Ljubljana, London, Luanda, Luxembourg, Lyon, Madrid, Manchester, Maputo, Mexico City, Milan, 

Mombasa, Monaco, Munich, Muscat, Nairobi, Oslo, Paris, Podgorica, Poznan, Prague, Reading, Rio de Janeiro, 

Rome, Santiago de Chile, Sarajevo, Shanghai, Sheffield, Singapore, Skopje, Sofia, Stavanger, Strasbourg, 

Stuttgart, Tel Aviv, Tirana, Vienna, Warsaw, Zagreb and Zurich.
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